FRANK BRIEF FILED

ARGUMENTS. THIS WEEK

Many Authorities Cited to Show
That He Was Deprived of His
Rights When the Jury Reported.

Special to The New York Times,

WASHINGTON, Feb. 20.—Louis Mar-
shall of New York and Henry C. Peples
and. Henry A. Alexander of Atlanta,
counsel for Leo M. Frank, now under
sentence of death by a State court in
.Georgia for the murder of a factory girl
in Atlanta in 1913, today filed a brief in
1':he Suprem= Court of the United States

supporting their appeal from the judg-
ment of the Federal District Gourt for

the Northern District of Georgia deny-
ing to PFranik s writ of habeas corpus.
An appeal to'the Supreme Court has been
allowed by Justice Lamar of that court,
and Feb. 23 has been set for a hearing.
It -is not expected, however, that argu-
ments will be reached before the end
of next week. R

The brief does not go into the evi-
dence upon which Frank was convicted,
but in great -detail—the brief covers 218
puges—argues that his trial was irreg-
ular, that it was conducted in the pres-
ence of a large and hostile mob that
might have influenced the jury against
the prisoner, and that in general Frank
is now held unlawfully in the jail of
Fulton County, Ga., in violation of his
rights as a citizen, without the due
process of law guaranteed by the Fed-
eral. Constitution. The brief seis forth
that both Frank and his counsel were
absent from the courtroom at the court's
request, without Frank’s consent, when
the verdict of guilty was returned upon
grihich he was afterward sentenced to

e, '

_ The general outline of the distyrbing
incidents of the trial has already heen
laid before the Supreme Court in vari-
ous efforts-to have the proceedings re~
viewed on a writ of error. A somewhat
different light, however, seems to be
' thrown upon subsequent efforts for
' rellef in the courts of Georgia by to-
| day's brief.

On Aug. 26, 1913, counsel for the ap-
pellant filed a motion for a new trial.
This was denied on Oct 21, followinsg.
' On April 16, 1014, the appellant filed
a motion in the Superior Court of Ful-
' ton County, which was later dismissed
upon the demurrer or the State's
| Solicitor General. Later the Supreme
| Court of Georgia sustained the lower
courts upon the ' ground that while a
person accused of crime had a right to
be present when the verdict was given.
his absence was a mere Iirregularity
'and he could waive his right to be
 present, and that while a motion for a
' new trial was an available remedy, a
imotlon to set aside tne verdict made
after a motion for a new {rial came
| too late.
| Today’s brief lays much stress upon
the difference between a motion for a
new trial, and a motion to set aside the
verdict. According to the brief, all pre-
vious decisions of the State’s Supreme
Court pertinent to the issue had held
that a motion to set aside a verdict
was the proper procedure, and a motion
for a new trial improper. These un-
varying decisions, says the brief, have
the. force of law in Georgia until re-
versed by a full bench after hearing.
The point of this contention is that the
Supreme Court in refusing to have the
verdict set aside had In effect subjected
the prisoner to the operation of an ex
post facto law, which would be in itself
unconstitutional.

The appellant insists that these vari-
ous rulings have denied to him not only
a formal but a substantial right, the
lack of which prejudiced his case. He
ingists that his involuntary absence
when the jury was being polled, during
which the mob outside was 1oudly ap-

lower court erred in refusin

plauding the ballots cast “again's_t _-h'im_?

deprived  him of. the right to be heard, |

which he characterizes as ‘‘an essen-
tial prerequisite.to due process. of law.”
The right to be heard involved the right,
also lost, of being brought face to face
with. the .jury;- that he -had_neither

waived this right nor  authorized’ his

counse! or any other person to walve
it for him, and that as the right was
constitutional he could not have waived
it if he had_ so desired, .

In 8enying the petition for a writ of
habeas corpus Judge Newman of the
Federal District. Court declared his court
upon a favorable hearing would be
limited to disckarging the prisoner from
custody. Presumably, therefore, a favor-
able issue of' the hearing soon to be
given .by the Supreme Court%of the
United States would have 'the same
result, setting Frank at liberty and
closing all doors to subsequent proceed-
inrgs against him. Such a proceeding,
seid Judge Newman, would amount ‘to
supervision of the action of State courts,
in the face .of the opinions of two Jus-
tices of the Supreme Court of the United
States, Mr. Justice Lomar and Mr. Jus-
tice Hughes, by whom applications for
writs of error. were denied—that.no Fed-
e€ral question was inivolved. ' ‘

The brief attacks the opinion of the
Federal District Court by nineteen as-
signments of error. It denies that the
denial of a writ of error constituted a
clcsure against. a svbsequent writ of
baleas corpus, and it insists that the
to hold
that tha prisorer’s Federal rights had
been infringed in ways that entitled him
to be protected by Federal courts. One

‘of these points is that as the right of
which Frank declares himself to have

‘been deprived was constitutional,

his
failure to raise the jurisdictional ques-
tion in a specified way could not consti-
tute a waiver of the- right which in
iteelf could not be walived. Another
point is that the lower court erred in
sustaining the State courts in their view
that under the circun-stances a-motion
for a new trial, which would have sub-
jected the prisoner to second jeopardy
for the same offense, was Frank's only
remedy. ¥

On the subject of the prisoner’s ab-
sence from the courtroom when the ver-
diet is given. the brief cites the opinion
of Chief Justice Gibson of Pennsylvania
in Prime.vs. Commonwealth, which was
approvingly cited by Mr. Justice Shiras
of the Supreme Court of the United
States in Lewis vs. United States, as
follows: -

“ It would be contrary to the dictates
of humanity to let him (the accused)
waive the advantage which a view of
his sad plight might .give him by in-
clining the hearts of the jurors to listen
to his defense with indulgence.” .

*“In Rex vs. Laddsingham,” continues
the brief, *‘ it -was quaintly said:

“ ‘Tis intended that no privy verdict
can be given in criminal cases which
concern life, as felony, because the jury
are. commanded to. look upon the pris-
oner when they give their verdict, and
sSo the prisoner is to be there present
at the same time.” ”’ .
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