HIGH COURT DENIES
FRANK'S LAST PLEA

Not 'Sh'o\.rm to Have Been De-
prived of Any Rights, the
Supreme Court tHolds.

TWO JUSTICES  DISSENT)

Prima Facie Case of Intimida-
tion of Jury by Mob Made Out,
Holmes and Hughes Say.

CLEMENCY NOW ONLY HOPE

New Governor, with Oper Mind,
Likely to Give Final Decision—
Frank Takes Blow Calmly.

Special to The Xew York Times.

WASHINGTON. April 19.—The Su-
preme Court of the United States, with
a bench divided seven to two, today de-
nied the appeal for a writ of habeas cor-

pus for Leo AL, Frank, now under
sentence of death in Georgia for the
murder of Mary Phagan, an Atlanta fac-
tory girl

In denving the appeal. whicih came up
from 2 Federal! District Court in Geor-.
gia, the high court held that Frank's
absence from the court room when the
verdict was rendered did not deprive
him of due process of law and that it
was 2. right he could waive and did
waive inferentiaily. The court also held
that Frank's allegations of bostile
tumult in and about the court room had
been rejecied by competen State tri-
bunals 2s untrue.

The dissenting Justices were Messers.
Holmes . 2nd Hughes, with Justice
Holmes presenting their joint views.
They contended that Frunk had made
out a prima facie case of interference
with the deliberations of the jury througa
the prevalence of mob spirit in and
about the court room, which should en-
title himm to a review.

Justice Pitney, in tne majority opin-
jon of more tiiun 10,000 words, concluded
with the following summary :

His (Frank's) allegaudons of hostile
public sentiment anu aisorder in and
asbout the couritrovm, impropesly in-
fluencing the tridal court and /7ae jury
against him, have been reiccied be-
cause found untrue in poiat of fact
upon evidence presumably justifying
that finding, and which Pe has noc
produced 1n the present proceeding.
His contention that his ilawful rignts
were 1nfringed because he was not
permitted 10 be present when the jury
rendered its veraict has been set aside
because it was waived by his failure
to raise the objection in due season
when fully cognizant of the fact.

In all orf these proceedings the State,
throughk its courts, has reiained juris-
diction over nim and accorded. to him
the fullesi right and opportunity to be
heard accordug to established modes
of procedure, and now holds him in -
custody to pay the penalty of the
crime of which he iias been adjudged
suilty. o )

In our opiniol, he is not shown to
have been deprived of any right guar-
anteed 10 nhim by the lourteenth
Amendment or any other provision of
the Constitution or laws of the
United sSiates. On the contrary, he
has been convicted, and is now held
in custody, under * due process of
law *° within the meaning ot the Con-
stitution. The judigment ol the Dis-
trict Court refusing the application for
2 writ of habesas corpus is atffirmed.
While the gencral opinion here is that
the Supreme Court's decision today is
final and that n<thing obut Executive
clemency can save l'rank from the pen-
alty to which h¢ has been sentenced,
the point is made in some quarters that
one passage in the majority opinion
geems to suggest the possibility of a
further appeal. This is the passage in
which the Supreme Court refuses to be
moved by Frank's aliegations of mob
rule, on the ground that the opposing
evidence upon which the State appellate
courts threw out the allegations had
pot been presented 0 it by Frank's
counsel. The suggesuon has been made

that a2 renewed motuon witn this evi-
dence included migul win the Supreme
Court’'s attention, uvut aavices from At-
lanta tonight are that IranK’'s counsel
seem to regarG ihe present decision as
final, and are pinning their hopes on
Executive clemency.
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