IN THE DISTRICT COURT OF THE UNITED STATES
FOR THE NORTHERN DISTRICT OF GEORGIA.

LEO M. FRANK,
against -

C. WHEELER MANGUM,SHERIFF
OF FULTON COUNTY, GEORGIA.

TO THE HONORABLE THE DISTRICT COURT OF THE UNITED STATES
IN AYD FOR THE NORTHERN DISTRICT OF GEORGIA.

The petition of Leo M, Frank respectfully shows:

FIRST: T am and ever since my birth have been &
citizen of the United States. I em now and for some years past

heve been a resident of Fulton County, in the State of Georgla,

I em unjustly end unlawfully deprived of my liverty, and unlaw-
fully imprisoned, confined and detained in the jall of said
County, by C. Wheeler Mangum, the Sheriff of said County and
Ex~0fficio jailer.

EEUDH@: iy aforeseid imprisonment, confinement and de-
tention are wholly without the auéhurity of and contrary to the
law, and in violation of my rights as & oitizen of the United
States as guaranteed by the Constitution of the United States,
amd particularly by Section 1'of the Fourteenth Amendment to said
Constitution, which proviles that no Stete shall dap;i?a any
person of 1life, liberty or property without due process of law,
or deny to him the equal protection of the laws, the protection

of which I expressly invoke.

THIRD; The sole alaim of authority by virtue of whieh
the said C, Wheeler Mangum, Sheriff and ex-officlo jeiler as afor-
said, so restrains erd detelns me is, that on May 24, 1913, I waai
indicted by the Granmd Jury of Fulton County, State of Geufgia,

on the charge of having murdered Mary Phegen; that thereafter, in
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the Superior Cpurt of Fulton County aforesaid, Hon. L. S. Roan,
a Judge of said G&urt, preaiding, I waes arraigned ami tried on
ggid indiotment, and on August 25, 1913, the Jjury empaneled to
try the ssid indictment returned & verdliot of guilty againat me,
upon whioh verdiot the judgment of the Court was thereafter render-
ed, and I was, on August 26, 1913, sentenced to death. A copy of |
gald judgment and of the subsequent ordems extending the time for
the execution thereof is hereto annexed, marked Exhiblt A. I

was thereupon remanied to the cus tody of said C. Wheeler Mangum, |
Sheriff and ex-officio Jailer aforesaid, which said custody hsas

continued until the present time.

POURTH: At the time of the rendition of sald verdict,
the entry of sald Judgment and the pronouncement of the sentence
of death, the sald Superior Court of Fulton County, in whiah I
was tried, had lost jurisdlcetion over me, snd over the trial of
the sald indlctment; and all proceedings upon said trial, inelud- |
ing the reception of the verdict, the rendition of judgment and
the pronouncement of sentence of death, and my comitment to the
jail of Pulton County aforesald and into the custody of the sald
C. Wheeler Mangum, Sheriff and ex-offiocio jaller of said County,
were without due process of law arnd in all respects null, veid an&
of no effeot, and my lumprisonment, confinement snd detention as
eforesald, were in &ll respects illegel amd in violation of my
aforesald oconstitutional rights.,

FIPTH: The facts which occésioned such loss of Jjuris-
diction, and by reason of which I was deprived of due process
of law and the equal protection of the laws, are as follows:-

My trial in the Superior Court of Fulton County, State |
of Georgle, before Hon. L. S. Roan and & jury, began on July 28, |
1913, in the Court House at Atlanta, Georgla, and contimed untilé
August B6, 1913. The court room in which the trial took place !
was on the ground floor of the Court House. The windows of the !
court room were open during the progress of the trisl, amd lnukedé

out on Pryor Street, & public street of Atlanta. A4n open alley

ran from pryor gtreet along the side of the gourt House, and



there were windows looking into this alley from the court room.
The noigses from the street were thus conveyed to the ocourt room,
and the procsedings in the court room could be heard in the
gtreet and alley. Considerable public exoitement prevailed
during the triel, and it was apperent to the Court thet publie
gentiment seemed to be greatly ageinst me. The court room was
constantly crowded, and considerable crowds gathered in the

gtreet and alley, and the nolses which emanated from them could

be heard in the court room. These crowds were boisterous. Sever-

gl times during the trisl, the crowd in the court room &and outside

of the Court House &pplauded, in & manner &udible both to the

Court and jury, whenever the 3tate scored a point. The crowds

outside oheered, shouted and hurrahed, while the erowd within the |

court room evidenoed its feelings by sppleuse am other damunatra%

tions. Practically &1l of the seats in the court room were oo-
ocupled, both within and without the bar. The aisles at each
end of the court room were packed with spectators. The jury, in
going to ﬁnﬂ from the court room, in the morning, at noon end in
the evening, were dependent upon the passageways made for them
by the officers of the court. The bar of the court room itself
" was so crowded as to leave but = small space for ocoupanoy by
the counsel. The jury box, which was occupied by the jury, was
enolosed by the crowd sitting end standing in such close proxim-
ity to it that the whispers of the orowd could be heard during
& part of the trial.

On Saturdey, Augast 23, 1913, during the argument of
Solicitor General Dorsey to the Jjury, Raﬁhan Re Arnold, Esqe.,
one of my counsel, made an ob jeotion to such argument, and the
crowd laughed #t him. While Mr., Arnold, my counsel, made &
motion for a mistrial, and was engaged in taking evidence in
support thereof before the Court, the orowd applauded & witness
who testified that he did not believe that the Jury heard the
applause of the orowd on the previous day, &s &% thet time the

jury wae in the jury room sbout twenty feet dis tant.

On Saturday, August 23, 1913, while the Court was con-



sidering whether or not the trial should proceed on that evening
end to what hour the trial should be extended, the exoitement in
end without the court room was so apperent ss to csuse appre- '
hension in the mind of the Court as to whether the trial could he|
safely continued on that dey, and before deciding upon am adjnu:rnl
ment, the presiding Judge, Hon L. S. Roan, while upon the bench, |
and in the presence of the jury, conferred with the Chief of
Police of Atlenta and the Colonel of the Fifth Georgla Regiment,
gstationed in Atlante, who were well known to the jury. The
public press of Atlanta, appre hending danger 1f the trial econtin- |
sed on that day, united in & request to the Gourt, that the |
proceed ings should not continue :Im Saturday evening. The trial
wes thereupon continued until the morning of Monday, August 25,
1913. . |
It was evident on that marn.tné. thet the publio a:uita-—!
ment hed not subsided, and that it wes a® intense, as it had hean|
on the Saturday previous. Excited orowds were present as hafura,|
both within and outside of the court room. When the Solioitor |
General entered th? court room, he waea grested by gpplause by I
the large crowd present, who stamped thelr feet and olapped
their hands, the jury being then in its room, sbout twenty feet !
distent.
During the entire trial I wae in the custody of G, |
Wheeler Mgngum, the Sheriff of Fulton County amd ex-officlo '
jailer, and wes actually incarcersted in said Jail, except on
snoh occasions when I was brought 'into the court room by the
Jheriff or one of his deputies. I was unable to be present at
the triel, exoept when permitted by the Court and condueted there
by the sald Sheriff or his deputies. |
On the morning of 'Mnnday. Angust 25, 1913, shortly
before Hon. L. S. Roan, Presiding Judge, began his charge to '
the jury, he privately conversed with Messrs. L. %Z. Rosser and
Reuben R. Arnold, two of my counsel, in the jury room of the !

Court House, and referred to the probeble danger of violence



that I would inour if I were present when the verdict waa render-
ed and the verdiet should be one of aequittal or of disagreement.
After he had thus expresscd himself, he requested my counsel to :
agree that I need not be present at the time when the verdiot was
rendered and the Jjury polled. In the seme conversatlon the Juﬂgé
expressed his opinion to counsel, that even they might be in
denger of violence shéuld they be present at the reception of tha|
verdict. Under these ciroumstances they agreed with the Judge,
that neither I nor they should be present at the rendition of the
verdict. !
I knew nothing of this eonvérsation, nor of any agree-
ment made by my said counsel with the Judge, until efter the
rendition of the verdict and sentence of death had been prunnunaad;
Pursuent to this conversation, I waes not brought into
court at the time of the rendition of the verdiet, and I was not i
. present when the verdict was recelved and the Jury was discharged,
nor waes any of my counsel present when the verdict was recelved |
end the Jury dlscharged. !
I did not give to my counsel nor to any ons else, au-
thority to waive my right to be present at the reception of the

verdict, or to agree that I should not be present ot that time,

nor were they in any way suthorized or empowered to walve my
' right so to be present; nor did I anthorize my counsel, or any of

them, to be absent from the court room at the reception of the |
verdiot, or to agree that they or any of them might be absent &t

. that time. My counsel were induced to make the aforesald egree-

ment as to my sbsence and their absence at the reception of the
verdioct , solely because of the statement made %o them by the |
Presiding degef'anﬂ the ir bellef that if I were present at the i
time of the reception of the verdlict and i% ghould be one of ac-

. quittal or of disagreement, 1T might subject me and them to i

| gerious bodily herm, and even to the loss of life.

Bes ides Messrs. Rosser and Arnold, I hed as counsel

' Morris Brandon, Esq. and Herbert J. Heas, Esq. Nelither of them

was present when the verdioct wes received and the Jury discharged.

1




_he was only ten feet distant from the Jury.

Neither the wonversation with Judge Roan, nor the purport there=
of , was communiceted fo Messrs. Brandon gnd Haas8, nor did they
have any knowledge thereof, until after sentence of death had
been pronounced against me.

After the Jury had been finally oharged by the Court
end the ocase had been submitted to it, when Mr. Dorsey, the
Sollcitor General, left the court room, a large crowd on the nut-!
gide of the Court House and in the streets, greeted him with
loud and boisterous applamse, clapping their hands and yelling
"Hurrah for Dorsey", placed him upon the ir shoulders, and car- _
ried him soross the street into a build Ing where his office was !
located. The crowd d4id not wholly disperse during the interval |
between the submission of the oase to the Jury end the return of |
the Jury to the court room with its verdict, but during the
entire period a large crowd was gatiered in the immediste viainityf
of the Court House. When it was ennounced that the Jjury had

agreed upon a verdict, & signal was given from within the court

room to the crowd on the outaslde to that effect, and the crowd

outside raised a mighty shout of approval, and cheered while the
polling of the jury proceeded. Before more than one Juror had

been polled, the spplause was so loud and the nolse was so great,
that the further polling of the jury had to be stopped, so thet
order might be restored, and the noise and cheering from without
was such, thaet 1t was difficult for the Presiding Judge to hear |
the responses of the jurors as they were being polled, although

All of thls oceurred during my invéluntary absence
from the court room, I being at the time in the custody of the
Sheriff of Fulgzn County and incarcerated in the jall of said
County, my absence from the court room, and that of my counsel, l

having been requested by the Court becsuse of the fear of the

Court that violence might be done to me and my ocounsel had I or
my said counsel been in court at the time of the rendition of

the verdict.

SIXTH: Thereafter, on August 26, 1913, I was sentenced



_he was only ten feet distant from the Jury.

Neither the wonversation with Judge Roan, nor the purport there=
of , was communiceted fo Messrs. Brandon gnd Haas8, nor did they
have any knowledge thereof, until after sentence of death had
been pronounced against me.

After the Jury had been finally oharged by the Court
end the ocase had been submitted to it, when Mr. Dorsey, the
Sollcitor General, left the court room, a large crowd on the nut-!
gide of the Court House and in the streets, greeted him with
loud and boisterous applamse, clapping their hands and yelling
"Hurrah for Dorsey", placed him upon the ir shoulders, and car- _
ried him soross the street into a build Ing where his office was !
located. The crowd d4id not wholly disperse during the interval |
between the submission of the oase to the Jury end the return of |
the Jury to the court room with its verdict, but during the
entire period a large crowd was gatiered in the immediste viainityf
of the Court House. When it was ennounced that the Jjury had

agreed upon a verdict, & signal was given from within the court

room to the crowd on the outaslde to that effect, and the crowd

outside raised a mighty shout of approval, and cheered while the
polling of the jury proceeded. Before more than one Juror had

been polled, the spplause was so loud and the nolse was so great,
that the further polling of the jury had to be stopped, so thet
order might be restored, and the noise and cheering from without
was such, thaet 1t was difficult for the Presiding Judge to hear |
the responses of the jurors as they were being polled, although

All of thls oceurred during my invéluntary absence
from the court room, I being at the time in the custody of the
Sheriff of Fulgzn County and incarcerated in the jall of said
County, my absence from the court room, and that of my counsel, l

having been requested by the Court becsuse of the fear of the

Court that violence might be done to me and my ocounsel had I or
my said counsel been in court at the time of the rendition of

the verdict.

SIXTH: Thereafter, on August 26, 1913, I was sentenced



. volunterily absent from court when the verdiot sgainst me was
received and the jury discherged, in vioclation of my aforesaid E
- constitutional rights; that I wasfdaprive& of a fair and 1mpartiﬂl!

trial, of due process of law, and of the equal protection of the
' laws; that I did not walve the right to be présent at the re-
 ception of the verdict, and did not authnrizﬁ the waiver of such !
right on my behalf by my eounsel, or any other person, nor con-
gent that I should not be present at the rendition of the verdict,
or that my counsel should be sbsent at that time; that any agree- |

ment made by my said counsel in my absemce, &nd without my I

- knowledge or consent that I should not be present at the rendition
of the verdiot, was of no legal force or effect, and that by
' reason of the premises the verdlct rendered egainst me was a

nullity. |

TENTH: The State of Georgia, by the Soliaitor General,
demurred to this petition, and on June 6, 1914, it was dismissed

on sald demurrer, and Jjudgment was remnmlered sgalnst me thereon.

ELEVENTH: The Jjudgment was then talken by writ of error
' to the Supreme Court of Georgie, where, on November 14, 1914, a

| judgment was rendered by said Court which &ffirmed the judgment

| of the Superior Court of Fulton Dounty sustaining the State's

' demurrer to my petition and dismlssging my motion to set aside

- sald verdict. The grounds of the judgment of the Supreme Court

- of Georgia were, in subatence, (1) that & person acoused of

' orime has the right to be present at the time of the rendition of
::tha verdict against him, but such right is an incident of the
 triak; (2) tmt his absence at the time of the rendition of the

| verdiot is a mere irregularity that can-be waived by him; (3) that
| under the laws of Georgle & motion for a new trisl is an available
remedy by which to attack & verdiet remiered in the sbsence of one
| socused of erime, end (4) that after the meking of a motion for a

new trial and the affirmance of judgment denying the same by the

- Supreme Court, & motion made thereafter to set aside the verdict

" on the ground that the acoused had been absent from the court roumE



when the verdict was rendered, is too late. The opinion of the
Supreme Court of Georgia 1s of great length aml 1is, thersfors,
not ereto attached, mt a copy thereof is herewlth exhibited to
the Court.

TWELFTH: Under previous decisions of the Supreme
Court of Georgia, and under the practice which had prevailed
throughout the State prior to the aforesaid decision rendered in
my case on November 14, 1914, as aforesald, the proper procedure
to atteck a8 & nullity & verdict rendered in the absence of a
prisoner, had been held to be & motion to set aside the verdiat.
| A motion for & new trisl was treated e not being the proper

remedy.

THIRTEENTH: Such former decisions of the Supreme

. Court of Georgla were unanimous decisions, and under the laws of
the Stete of Georgla had the force of a statute unt il reversed
by a full bench, after argument, on & request for review granted

by the Court.

FOURTEENTH: No previous decision of the Supreme Court
of Georglae, nor of the Court of Appesls of said State, sald
courts being its only eppellate courts and its highest nuurtﬁ,
hed ever declered that & motion to set aside as & nmullity a ver-
diet rendered 1n & prisoner's absaice, was not an available
- remedy to attack such verdict. The decision of the Supreme Court
0of Georgia in my casey which determined that a motion for & new
triel was an availeble remedy in such & case and denied my right
to move to set aside the verdiet on the aforeseid grofinds, was
the first decision ofits kind ever rendered by said Court or by

~ the Court of Appeals of Georgia.

FIFTEENTH: The sald decision had the effect of depriv-
ing me of a substantial right given to me by the law in force &t
the time to which my alleged guilt related, end at the time of

the reception of the verdict ageinst me and of the presentation
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and decision of the motion for & new trisl, and toak.from me &

right which at all of said times was vital to the protection of
my life and liberty, and constituted the passing of an ex post
footo law, in violation of the prohibition eontalned in Article |
1, Section 10, of the Constitution of the United States, and was ?

illegel and void. | i

SIXTEENTH: The said judgment of the Supreme Court of
Georgia, éenﬁered on November 14, 1914, likewise deprived me of |
due process of law, and of the equal proteotion of the laws,
within the meaning of the Fourteenth Amendment to the ﬂonatitutinh
of the United States, becmuse the Court thereby, in effect,
deolared that, in order to avail myself of my aforesaid uunstitu-!
tional rights, to wit, the assertlon of my right to due process E
of lew and to the equal proteotion of the laws, I would be oom=-
pelled to subjeot myself to & second jeopardy, thus depriving me
of my aforesaid constitutional fights, except on the illegal
condition of the surrender by me of the right secured to all
persons cherged with oriminal offenses in the State of Georgis,
by peragraph 8, Section 1 , Article I, of the Constitution of
said State, thet no person shall be put in jeopardy of 1life or
1iberty more than once for the seme offense; save on his or her
own motion for a new triel after convioction or in case of mis-

trisl.

SEVENTEENTH: On November 18, 1914, I applied to the
Suprems Court of Georgia for a writ of error to the Supreme
Court of the United States, for a review of the aforesaid judg-

ment denying my motion to set aside the verdiect rendered against

me, and said application wes, on November 18, 1914, denied.

EIGHTEENTH: On November 21, 1914, I made &n appliuatinL
to Mr. Jus tice Lamar, the Justice of the Supreme Court ofithe
United States assigned to the Fifth Circult, whieh inecludes the
tete of Georgiae, for a writ of error to review said judgment.

This application was denled on November 23, 1914. A similar |

applicat ion was made to Mr. Justice Holmes of the Supreme Court



of the United States, who denied the same on November 25, 1914,
and an application having thereafter been made to Mr, Chief
Justice White of sald Court, the same was referred to the full
bench of the Court, whioch, on December 7, 1914, denied the same,

without opinion.

NINETEENTH: The denial by Mr. Justice Lemar ami Mr.
Justice Holmea of said applloation for a writ of error, proceeded
on the ground that, inesmuch as the decision of the Supreme
Court of Georgla, that under the laws of that State, wherse a
mot lon for & new trial has bheen made and denied, a defendant i
cannot make & motion to set aside the verdiet on a ground known
to him when his motion for new trial was made, that he wag not
present when it was returned, ilnvolves 2 matter of State praetice,
the case was not presented in such form as permitted it to be

reviewed on writ of error by the Eupramn Court of the United.

|
States . ﬂ‘ltic_“m_ﬁta- é:H— {- %!
ﬂ;ﬁ-ﬂ-& EW
TWENTIETH Having thus uzh&ustad 511 of my remediesa in
the courts of the State of Georgia, and by epplications for writ

of error to the Supreme Court of the United Btates,'tu review the

Judgment denying my motion to set easide the verdiet rendered

|
ing my rights under the Constitution of the United States, I now

against me a8 aforesaid, and having been afforded, &8 &bove &p-

peare, no adequate and effioclent means for esserting and obtain-

ask this Honorable Court to disocharge me from custody, because of
the nullity of seid verdiect and of the judgment rendered thereon

and my oommitment thereunder , for the reasons hereinbefore set
forth, and in substantiation thereof, and of my contention that

the Superior Court of Fulton County, 8tate of Georgila, wherein I
was convicted of the crime of murder, lost jurisdiction over me,
88 hereinbefore set forth, I aver:
(1) The reception, in my absence, of the verdiect con-

|
|
|
!
11 ' the Fourteenth imendment to the Constitution of the United States,

viating me of the orime of murder, tended to deprive me of ﬁf 1life

and liberty without due process of law, within the meaning of
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the proteotion of whié¢h I expressly invoke.

(2) I hed the right to be present ot every stage of my
trial, inclﬁding the reception of the verdict, the polling of the
Jury and the discharge of the jury, this right being a fundamnni:-E
&l right essential to due process of law,

(3) My involuntary absence at the time of the re-
ception of the verdict and the polling of the jury, deprived me
of the opportunity to be heard which constitutes an essential
prerequisite to due process of law,

(4) Thia‘uppurtunity to be heard, inoluded the right to
be brought face to face with the jury at the time of the rendi-
tion of the verdiot and of the polling of the jury.

(6) My right to be present during the entire trial,

including the time of the rendition of the verdict, wes one which

neither I nor my counsel could waive or &bjure.
(6) My counsel hawing hed no express or implied suth-

ority from me to waive my presence at the time of the rendition

of the verdict, and it being in any event beyond my constitution=-

al power to give them such authority, their consent to the re-
ception of the verdict in my absence was & nullity.

(7) Since neither I nor my counsel could expressly

' waive my right to be present at the rendition of the verdiot,
- that right could not be waived by impliestion or in consequence
' of any pretended ratification by me or acquiesoence on my part

' in any action taken by my counsek.

(8) My involuntary absence at the reception of the ver-

dict, ccnetituting as it did an infraction of due procesa of law,

- incapable of being waived, directly or indirectly, expressly or
' impliedly, before or after the rendition of the verdict, the
 fallure to raise the jurisdiotionsl questien on my motion for a

'new trial, d4id not deprive me of my constitutional right to at-

taock ae a nullity 6he verdiot rendered sgainst me and the Jundg-
ment based thereon. '

(9) My triel did not procesd in sceordance with the

orderly proceases of the law essentlal to a fair and impartial



trial, becasuse domineted by a mnﬁ whioch was hostile to me, and
whose conduct intimidated the Court and jury md unduly influ-
enced them, and neutralized and overpowered thelr judiecisl
funetions, and for that reason also, I was dapfivad of due pro=-
cess of law gnd of the equel protection of the law, within the
meaning of the Fouwteenth Amendment to the Constitution of the
United States, the protection of whiech I expressly invoke.

TWENTY-FIRST: No previous applicetion for & writ of

hebeas corpus has been made by me.

WHEREFORE, I pray thatl a writ of habeas corpus may
issue, directed to C, Wheeler Mangum, Sheriff of Pulton County,
Georgia, ex-offioio Jjailer, and to sach and a&ll of his deputies,
requiring him and them to bring and heve me before this Court,at 5'
time to be by this Court determlined, together with the true uauaag
of my detention, to the end that due ingquiry may be had in the
premises, and that I may be relleved from my said unlawful im-

prisonment and detention. And thus I will ever pray.

Dated, at Atlanta, Georgia, December /7!?9,1914.

M

ey B ENE Petitioner.

2, .

rd

Attorneye for Petitioner.
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UNITED STATES OF AMERICA )
Worthern District of Georgia : S3
County of Fulton. )

LEO M. FRANK, being duly sworn, deposes and says, that |
he iz the Petitloner nemed in the foregoing petition subsoribed
by him, that he has read the seme and knows the contents tharauf,!
aml that the statements made therein by him are true, as he

verily believes.

Subsoribed and sworn to before me

this f7—‘? dsyl of D acaimbar 1914,
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UNITED STATES OF AMERICA ) =
Northern District of Georgia i
To O. WHEELER MANGUM, Sher iff &f Pulton County,

Georgla,

GREETING:

WE COMMAND YOU, that the body of LEO M. FRANK, in your |

cus tody deteined, as it is said, together with the time and
csuse of his imprisonment and detention, you safely have before
the Distriot Court of the United 3tates in and for the Northern
District of Georgla, at the ocourt room of said Courd, at a
Stated Term therecof, to be held on the day of Deoember,
1914, at o'oloek in the morning of that day, or as
soon thereafter as ocounsel can be heard, to do and receive what
shall then and there be considered concerning the said Leo M,

Frank; end have you then and there this writ.
WITNESS, Honorable William T, Newman, Judge of

the Distriet Court of the United States for the Northern Distriet

of Georgla, this day of December, Nineteen hundred

and fourteen.

Attest
Clerk of the District Court of the United

Statea for the Northern Distriot of
Georgla.

The foregoing writ is hereby allowed.
Dated ,Atlanta, Ge., December » 1914.

United States District Judge.
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