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·-'GEO·RGIA, Fulto~ County. 
\ 

I Hereby Certify, That the foregoing Bill of Exceptions, hereunto attached, is 

the true ~riginal Bill of Exceptions in the case state<j, to-wit: 

. . 

_¢&e1&~ 
Def1mdant In Error. 

!llld that~ copy hereof has been ' made _and filed in this ~.o_,+-ic_eL...,· -~~, 
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- State of Georgia, (). Ho. 9410 • 

· · Ve. . () •. Fulton Superipr ~court• 

Leo w. Frank. (). 

:--------: 

G~ORGIA, .FULTOR COUNTY. 

lit-THE SUPERIOR COURT OF FULTON COUNTY, GEORGIA .• . ~ 

. CONVICTION OF "IlRDEB~ 

VOT!ON TO SET ASIDE VERDICT. 

Now comes Leo Y .~J..rank, the defendant in the above stated 

oauae~gainet whom in said caua_e a verdict · of guilty of 

f' was received by the Court on Aug~ 25th, . 1913~ and m~vea 

. .. 

' · 

murder 

the court to ·eet aside eaid vsrdict for the following reasons: 

l. 

Because at the .time that· said verdict wae received, and ' the 

• 

jury trying the oauee was dieoharg·ed, this defendant WU in the 

cuetody of ·the law an<t inoaroerated in the oommo~-0f-ea-!4-:-, 

county. He n.e· not preeent when eaid. verdict was received, and t 

aaid j_ury wa• d.ieoharged, ae he had th.e right in law to be, and 

.- · l.1 the la• i'~quirt4 that h~ ebould be-.-lle did not waive eaid ' --·-

.,/ 

right, nor did he 'authorize anyone to -~ve. it for him, no~ 

ooneent that he ehould not be preeent. · ~e diq not even know that 
. - .. . 

1a1d-~verdlot had been rendered and "laid j·ury diec·harged, un'ti\ 

after th• reo~pt1~~ o~!·he ~~r_dio_!_ an_~ _ di~oh.arg~ of . thjJu.r_YL .. f-
~t1l ~ter . • ,n.tenc.L~.f.. de.a:th h&.d beeii . R.rOD2.~oed upon ~-~m_ • .,,, __ 

a • . 
. -_- Be.Gau• .. while -ill-point of" ·faot the etlatementa above-made are 

. . -. \ . 
t:rU1, 79t th~_ - preHnoe of thie defendant at the reoep~ion of eai 



•··· 

: :·· · : " 1· 

• 
waiver wQuld be not oli.ly a renun~iatio~ of a· right ·whioh the 

law ea~bliehed in his fa.vor ·b.ut would ·be a .renunoiation. atteot . 

J . ing the publuo interest, 

3. 

Beoause on t~day said verdiot waa rendered, and shortly 

before Hon. L. s. Roan, the Judge who presided up_on the trial 

of •aid oaua~, began h~e oharge to tile jury, the said ~u~ge 

in the jury room of the court houee ·wherein the tri~l was pro

c_eeding, privately oonvereed with L. z. Roeser and· Reuben El • . 
_Arnold, two of the oounsel of this defendant, and i~ said conver 

aation r·eferred to the probable danger of violence that this 

defendant would be in if he were present when the ver~ict · waa 

ren~e-red in th~se, if said verdict should be one of aoquitta 

and after aaid Judge thus expreeeed himeelf, he, the said Judge, 

requested eaid oounsei to agree that this defendant need not ·be 

present at the time tpe verdiot was rendered and the said jury 

polled~ Under theee_ oireumstancea the said counsel--d-±d-agre~ 

the said Judge _that this defendant should not be present at the 

rend1t~on o~d verdiot.Jin the same conversation the said 

Judge expressed the opinion, also, to said couEsel that even 

couneel of thh defendant Jl!ight be in danger of violence if ·they 

shouid be _preeent at the _reoeiption· of· said verdict~ Under these 

oiroumstanoee defendant•• oouneel, said Rosser and said Arnold, 

did agree with the said Judge that this ~.etendant ahoulli no~ be. 

-preaen~ at the rendition of the verdict. Thia defendant was not 

preaent at said conver~ .. ~1on and knew nothing about tl)e same or 

of any agreement made, as above stated, until after the verdiot 

waa received and the jury diaoharged, and until after sentenoe · 

. ot dea ~jl._!~~_p~O_ROun~'~-.:_up~n ~_iDL. 

• 

PUrsuaiit to i,he _oonverei.tion ~bove stated; neither tlie . said 

. Roaa~r, nor _th'• .•a,;ci. Arnold, ·nor Herbert_ J, Haaa, nor __ Jorr~• . . 

B~Jii!Onwlio -w,re~or1··-~~n-ier·ot this ~·~•ndant in aaid oa~•; · 
·. ~·~~- fH~•nt .. ~h•~ ·,the •&id ve~iot ••• · reoti ved and aaid 3ury . 

• ,) •l"' "'ll . ' '.: . . • · -~ · 41a11u.r_., nor· wu thia cldendant preunt -when aaicl vercUot 
. ,. p • 1. ' . • •• .' • .. • - - • 

~· ~~4:rtd and the . •&id 3v.r1 dtaohal'ged.· ·Defendant -•~YI: ·.c1 )_ H __ . _/ 



•• 

of this defendant ·to. be present at the redeption of' said verdict, 

or to. ag:i:e• ·th&t. ~hie - . defendant should not be pres,ent thereat; 

--&Di .. the l'~latfon Of ~·t1iorney and ~lie~t did .not give them such 

authority, though said o6'insel acted in the most perfeot--good. 

-~aith and .1n the interest of the pe.rsonal safety of this 

defendant. Neither the said .cbnveraation, with Judge Roan, nor 

the purport tbit~.eof', wae communioa ted to eaid Haas, nor did ea.id 
' - - --

Ha&• know thereof .until after sentence was pron9unced on defend 

ant. (S). Defendant did not give to said Rouer,. nor to aaid 

Arnold, nor to said-Ha~• · or Brandon any authority themselves 

·to be abeent when said verdict was received, not did he agree t 

they or .ei~her of · them might be so absent. (3). The said 
' . 

ag~eement, made. by the ea.id· ~ouer and the said Arnold, even if 
-.. 

· otherwise it could be of· any b.inding force and effect, upon this 

·· :defendant, was of no legal force and effec~t, so far as the 

presence o~ th~s defe~ciant at th~aid-. verdiot was 

• 

- oonoerned, because the ·same was made under and because of theeaid. 

•tatement, made as above stated to the said Roeser and the said 

Arnold by the Judge who waa presiding upon and at said trial, _ 

that there waa probable dang!!. ot violepce ·to this defendant eho d 

he . .,be present when said verdict was rend~red, should . ~he verdiot 

~ one of acquittal and beoause they, the said Roeser and the 

- .aid Arnold were induced to make •aid agreement beoauee of said 
. . 

statement so made to tbem, believing the same to be true and 

believing that for thia _defendant ,.to -be·-ao present, --if 'the -'--~-· -

verdiot .ahould be _ one of acquittal, might aubjeot t~ia defendant 

to serious bodily harm and even to the loss of his life. 

- . 4. 

Defendant aaye upon. and _b~9aua_e - · ot ~ao.h: _of- the.: gio.unda. abo:v:a.=.~-- - - . 
. ---=--- - - -·---- --- ··-···· - - -- - . 

·stated and, _alao, upon and because .of all of them, the ea.id ·v~rdi t 

·•&a and 1• of' no legal · ~oroe and effect and the aam~- ia void. 

· ll) That th·e reception of •aid · ve~dict, in the involuntary · abeteno 

of this -d•t,"mtant, · "hile. he was- ao, aa atqr·eeaid, i~ 

of · the 1•1' and inoaroerated 1i jatl, · n.1··-o~ntrary to 

--.1-n-v-10-1-=-a_t_i_o-:-n-o-:--:-.! :thit legal .rights o~ - thie fet~ndant. ·(a) _~•f~ndan .::· 
. ,:; .. 



• 
·of this defendant while he wae so-ooniined in jail, wae in viola

·tion of and oontrary to the_ provisions of Art. l, .Beet. l, Par • 

. t/" ~ of t_he Constitution__of the State of Georg~a, providing that "n 

person shall be deprived, of life, Uberty or property, exoept by 

due . prooeaa of law", the eaid reception of eaid verdict during t 

involuntary absence of thi1 de.fendant and while he was confined 

1n jail depriving . the proceedings against him of the oharaoter 

of a trial to which he was entitled under. the law ·and depriving 

him of the hearing and the opportunity to be heard, in his 

own defence to which he was entitled under the law and to .which 

he was entitled ·under _the said provision _of the Constitution of 
. '!-
the State of Georgia. (3). Defendant says that the eaid recepti 

ot said verdict in the involuntary absence of thie defendant 

while he wae so confined ·in jail, was in violation of and con

trary to the provisions of Art. 6. Seo. 18, Par. 1 of the 

Constitution of the State of Georgia, that "The right of trial 

-'-by jury, except where .it is otherwi1e provided in the Con~tit 
$ 

tion, _shall rec·,a1n inTiolate "1 because the right of trial by 

jury under the iawe of th~ State of Georgia extended to and 

covered with its protection the right of this defendant to be -

present in person ·e.t- the reoeption of the _verdiot againet _him i ., 
•&id oau1e, and ~eo~ue~_jh~ reception of--ea-id verdiot during .t 

~-!lvolunU.ry absenoe of -this defendant_ and - .while he was so con

fined-r-n jail was in ·violation of the right of trial by. jury to · 

whio.h thia ' defendant was entitled, eaid right __ including, the· righ 

01' th1a defendant to be present at the reception of the eaid_ ve~ 

dict and - to be then and .there heard 1nll1e own defenee. -

• 

v ( 4 ) Def end.ant says .t ha-t the ea i d- --r~efl!o:Aerrpt£;1Q[Oi~il!--aa-id:---v1!m:l±at---:ttr-'---J-~ 

the involuntary absence of this defen~ant, while he was so 
... . '/ .· . - .,.... -

_ f1n•d- 1~:.J.~!l1_ttnd_e'd.:_ lt-4epn-v.e:--h-i-rii-of h-i-e-lif~ and liberty 
' . 
"~ thout due proceae of law, ·and -that the el.me ~.enied --to him th~ 

Uai proteotion <t .the l•w•, ·contrary to a~d .in - -

·- ·: -_-___ :__:::_ _______ : - provle1ona -of the - (l~th) Fourte_enth Amendment to 
, . 

o-wit: -wuor shall any State deprivf any 
. - q 

-. 'peHon-of- i-1 ue proooaa ~·law, 

'.nor ·deny-to-~y· person· within its- juri1<UoU.htthe .eqU.l proteot 



.. . 
· . t! ._ . .. • • 

involuntary abeenoe of t "hiB defendant · and while he . was oon!in~--1--

in 3ail depriving the proceedings against him ·of the . oharaoter ~ 

·a trial to .which he was entitled under·the law and depriving him 

of· the hearing and the opportunity to be heard in ~ defene 

to which he wae entitled under the law and to whioh was entitled 
.I\ 

· unde~ the said provision of the Constitution of the United 

StateeJ and thie de~~~~nt __ olaims the protection of said pro

vision. 

5. 

Defendant eaye that the · eaid-reoeptiori of ··said verdict in th" 

involuntary abaenoe of this defendant . and while. he was eo 

inoaroerated in jail, and in the aaid absence .of t~is 

c oune el under the oi roums ta~n~o~e~SLJ&M;SLJ!~fi_a:ta.:tai;L,-..a.:a-.o.oM~l'f-4E~--
-

and, 1n violation of the provisions of Ar1i. _l, Seo. 1 1 Par. '5 of 

V the Constitution of th·e State ot_ Georgi~, to-wit: •Every per.on 

oh,rged with an offen•e against the laws of this State s~~J . 

have the privilege and benefit of oounsel,•beoauae thi• defen

dant un~•~ and beeauae of the said oiroumstanoea aa above set 

forth was deprived of the presence of his oouneel and of the 
___./' "-..:> 

b.enefU" of-~el at the reception- of eaid verdict·, to whioh . 

he wae in law and :under eaid -oonstitutional provision entitled; 

and tor and b~oaues of the •&me aa1d conditions and .oiroumetano• 

--the -;eoepti~ of· ... iave.rdi~t ~;~in . violati~;-~f ~th;-p;~visions 
~~ - the Fourteenth Amendment ot the Constitution ot the United St 

•Hor •hall any State deprive any pereon of life, _liberty o~ pro 
"' . -=-- ----- -
-"1thout du~ prooeu- o! -law, nor_ deny to any ••Hon within it• . 

- - - "" juried1otion the equal proteotion of the lawe• in that thi~ 

defenda~t waa under the said oonditione ·and oiroumatanoee depr~v 

. ot the righ:tto the benefi.t ot oounael and of the pre_seno-e of hie 
'·· - . . . ( . - -- ___ __ ._. __ _ 
' .. _ . . · . . - . oouneel:: &.tlhLu.0.e.p.UOCoi"'-i&i~d-ic-t,~ ;and-'-def-enctan't·-c1a1riie t e u: • -------·- - - . ---·- - •·· 'o • • I . . " 

proteotioz:a ot ·th~\eliid - amen<lJUn.t.. 
. . . ' ' {:',f -. . . 

. s. 
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... 
had thought -about_t~ie cauee more than any other he-had ·ever 

tr1ed1 thl.t he .wae _ ~ot certain of the defendant'• gu1lti that 

·-with ·aii-~he thought he -h&d put on th·1e can, he 01 not thorou_g 

-1...y oonv1noed that Fra~k·-wa.--gu1.l.ty ·or innocent, but that he did 

not have to be conv1ncedJ that the jury waa convincedJ that there 

wae no room todou&t that1 that he !°elt it to be hie auty .to 
. "7'-

that the ~otion · for a new trial be overruled, Thia defendant aaye 

tl!,at unaer the proviaione Of the Fourteenth Amendment to the 

Conatitut1on of the United States, no State could .deprive thia 

defendant of his lite or liberty without due prooeas of law, nor 

deny him the e~ual protectio~f the lawa, and that he haa not 
been afforded due process of law, and that he has been denied the 

•· 

- ·----+- -
_equal protection of the lawe, in that the aaid Judge, in ao aa 

aforesaid d~nying to him-a nH trial in •~d oauae, did n~t,. •• 

ahown by hie eaid • .tatemant, · give to thie defendant the jud·icial 

determination of aa1d motion to which defendant was en.~itled by _ 

law1 tbat said Judge· being constitute~ · by law as_ one of- the 

triora did not afford to thia defendant the protection which the 

law guarantee•1--the law ·be1ng that defendant -1-e-entitled to the . . 

benefit of · every reaaonable doubt, the presumption of innocence 

being 1n defendant•e favor, .and the tl'ial ~udge, though entertain 

1ng'the doubt which ·he telt .ae to this d~fendant•s guilt, and nev r-
. ~ . - . ~ . . ,. . - . 

. theleea · den,ying--to him a new trial, by said action denied to thia 

et~ndant-:the~air-an~--iawtul trial he is entitled to, and there

_by thia defendant hae been ·denied -the due prooees of law • 
. . 7, 

BecauH that fair and impartial trial was no·t accorded deten

-11ant which ie guaranteed to him ,by the Constitution of the 

United sta;te1, aa. contained 1n the fou-rtnnth .. Amendment to at.id 
-

onatitution, to-wit: "nor shall any state deprive any person of 
. . . . . -'-. - - -r:--

l? e, · ·. liberty or property without due. proo.eaa of law, no:r-~. -

deny ~o ·any ~ereon w1t~in ·fta jurisdiction the ·.e_qual protection 

.<?t the law1 ,• I-n aupport of this ground movant_ all.eg.oLlba~ · 

--~~· court· room w~erein :thj.a trial waa had had a numbu-o-r- -wind.o• 

on the Pryor street aide 1.-ooking ~ut. on -~ · p_µ_6l_!c -~~~~::=;;;::'.::j;;::~ 
-- . . - ·---= - -

.. . · . . ·. '~tlanta, and .. fum1ehin& e&i) aoceH to anf noi&e8 .that might 
•• - 1 ·: • • 

:;:::;:i::;:e:::::;.,c:--- .:.:._ • . .:...:.oocnir· upoll t. · ···~a.tnet1 that ·:-ntre _i• ..:an open ·allay. lf&j :runn1111··.:. -~ - .:_-=:: 
• • •• • 1 • -- • • • ;> 



• 
. . 

are w1ndow1 10ok1ng out from the ooµrt room into thh alley, and · 

that orowde oolleottd therein, and any noi1e1 in· this alley oould 

b.e heard 1n the oourt roomJ that -theee orowd.1 were · boieteroua, an 

-that on the last day of the trial after the oaae had been submit

ted to the jury, a large and boieteroue orowd of several jund~ed 
. i 

people ·were etanding in ·the street in tr.ont of the oourt hc>UH, 

and as the Sol1o i tor General oam.e out greet6d him with loud and 

boisterous applause, taking him upon their ehouldere and carry 

ing h1m &Qroee the etreet iz;ito a building wherein hie office was . . 
. . 

looatedJ _that thie crow~ _did not. wholly c!,ieperee during the 

interval between the ·giving of the · oaee to the jury and the time 

~-----+-wllih~e!U..L._,,_.,""-'+"'ry rea~hed--ite v~raiot, but during th• whole of euoh. c 

I 

tim~ a large orowd was gathered. at the junotion-Gf-·Pry·or and 

Hunter etreet•J that ~everal times during th~ trial· the orowd 

in the oourt room, and outside or-:-the. court .room, wh~i~c~h~wa=s'----+

aud1ble both to the court and jury, would applaud when the 

State 1oored • point.~ a large orowd of people standing on the 

outside oheering, ehou\ng _ and ·hurrahi~g, and the orowd. wlithin · 

the oourtroom signifying their feelings by applause and other_ 

demonstrations, and on the trial, and in the preeenoe of the 

jury, the trial judge fn ope·n court conferrect wi ~~- the Chief of 

Polioe of Atlanta, and the Colonel of 'the Fifth Georgia Regiment 

stationed in Atlanta, whioh had the natural e!feot of 1nt1m.Miati 

the jury, and so influencing them a1 to make impossible a fair . 
and impartal ~one1derat1on of ·d;t-fendant' 1 _-O&HJ . indeed, suoh 

demonetrat10~ii&lly aotuated the Court in making -the req~eet 
-

of . defendant 1 e ooupeel, t111&r1 R_osaer and Arnold, ae detailed 

in paragraph three of .thA_e ·m_o~1on, to have defendant, . and the 

counsel themeelve1 · ~o be ab11nt at the tim~ th• verdict wae 

r 
., 

to defendant .and hie oouneel-J ·and the app:teheneiC?n of 1uoh 

v·i~lenoe naturally aat\u'ated ~.he ·minda _ _oLthLj.ur..y_.~- u t_o_ _ 
1------~ .. p=-r= vitJlie dehnda~t ~f a fairand 'impartial -coneidef°&i'i-;;~-o-t-. --.-+.~-

. ·i. : - -.. 

ll1e_j_a1e, 1hioh the· Constitution 'Of the United state• .in ' the 

,.roUrteenth Amtlldment 'herein"Oefore rete_rred to, entl tled . him ·to·. 

_ · On Saturd~ Augu1t 23rd, 1913, previous to the rendi.tion ot 
-· -th~ verd.io~· -~n .Au.gu1t 25th, th1:-1nt1re - pub~iq_ p~•~• of. A~•nta--::- . - · 



.. • 
; ------ -----·-·- --------- -- -

Vonday, owing to the great public excitement, and the court . 

~-ufourned from Saturday~ · 12:·00 o 'd-lock 11., t -o 1/0nday ·morning, 
t. 

beoau•• he felt it unwi•e to continue the ~a•e that day, owing t 

.the great public. excitement, and on ¥onday morning the publio 

ex~.i1!8ment had not •ubeided, and wae ae ·intense ae it wae on 

S&~urday. previoue. And wlien it wae announced that the jury had 

reached a ver<t;iot, the trial judge went t.o the oourt room and 

found it crowded with spectator•.-and fearing violence in the 

oourt room, th• Tri~! Judge cleared it of apeotator•, and the 

jury was brought in for the purpoee of delivering their verdict. 

When the v.erdict· of guilty ·was a:nnounoed, a signal was giveu o 

the orowd on t~e outside to that effeot, The · 1arge crowd of . 

people standing on the outside oheered and ·shouted as the jury - . . \ .. . 

was beginning to be polled, .az:id before mo.re tban one ·juror bad 

· .been polled the noiee w~e eo loud and confusion so great ·that th 

further polling · of the jury had to_.be a topped eo as to· restore 

order, and so -great waa the noise and obeer-i-ng and confusion 

from without that it wae difficult - tor the court to hear the 

reaponses of the jurors aa they W91'e being polled, though the 

court was only ten ~eet distant from the jury, All of this 
. ·' 

ooourre~ dur~ng the involuntary abeenoe of thiSdefenda~ he 

being at· the time in the cu•tody. of the law and inoaroerated 
. · . ., , _ ,,.,. ---

_in Ful. ton o·ounty jail, hie abeence from the court room ha:v:ing be n 
. ~ . . . 

·requeeted. by the Court on aocount of fear of v_iQ.leno.e to said 

defendant as herebefore reoited. 

Wherefore the P.r•miaee considered, t .he efensiant prays that .... - . -
th• said verdict ·be ••t aside arid go · for naught. - Defendant 

_pray• tba~ _ a rule be granted calling upon the state of _Georgia, 

. ~1 its Sol19itor Geperal, .to •how cause at a ~ime to be· fixed 'by . ., . . . 

the ' court, .why th.• prayer• ·o.f this petition··;ahould not be .grant , 

~-___,_ _ __ 1..J.nd.....that-in- the-:--mtan·tim•_ "ild unt 11 the-· fufthe~ order of-__ t,,..h,...,.__~1-'----:-

0ourt the 8X80utton Of the ·•entence Of death which hae been pro

_!l~~~C8d agail'.le.t th1• d_e:tendant b8 .•tayed. 
-:)- - - · - ; - . 

1ye, Peeple• & Jordan, 
Henry A. Alexander, · 
L•onard Hue, 
Herbert J, Ha••· 
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In per1on appeared before me ·Leo v. Frank, _ who being duly . 
• r 

eworn eay.!. He hae read· the motion above .eet forth and ie · 

fam111&r with the oontente 'tnereof. Deponent -eaya ttiat eaoh and - - . . . 

•• 

\_~ all ot the statement• thereof ae to anything whioh wae done or 

1aid by this deponent aild ae to.anyt~ing within the knowledge ot 

thie deponent i.rt true. Deponent eaya t~a~ all the other etat•~ 

mente made in •&id motion.he i~ informed and believ..-.re .true. 

,.._ 

Le.o Y. Frank. 

Sworn to and eubsoribed before me, 

~this 15th day .of April, 1914. · 

Vontef1are Selig, · 

. - 1. p. Fulton County, Ga. 

Tpe ·above motion being preeented and- re"l.d, i.t-H-ordered that 

the eame be filed an.:i a oopy thereof be urved upon Hugh Y. 

J>JU:eey, Eeq.; ae Soli~itor~eneral of .the Atlanta .C1rouit, and• 

tba t . the s_ta:te ·of Georgia, ·by 1 ta eaid Solio 1 tor 'O"erieral., show· 

use be!oJi.9-m.e· on the 23td· day of April 1914~-- at 10 0 1olook A-. v. 

or ae aoon thereafter ae. the hearing oan ~e had, ~hJ the prayers 

· of eaid motion should not be . gr~nhd. In the meantime and- ~t1l 

t ·he further order of the Court, the exeoution of· the eentenoe of 

death whioh has been paaeid upon the defendan~ b~ and it 1• 
. . - . -· - . - - - - - - . - - - - - - -

· - - ·-- .- -· .. --·-
.. - - Jiereby etayed'. · 

, · "- Thie ~pr1l-l6, 1914 .• 
~~~.=o1-~. :-~ · -<· 

Benj. it •. Hill, 

Judge Fulton Superi~r 

filed ·in offioe th~• . the 16th 

sery101. aokno•ledged. 

E • .. A. -at_epbe1J.~L. . ..... - ·--iruib .. 11 • Doney, 

Sol : : Gen 11 • 

" ,_ · .. ----...- - . 

...--· -~ -; - ·~ ---- -
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low comee Leo. II. Frank, and, w1 th leave of the Court, 

amends hie above sta~ed motion as follows: B~neert1ng between 

the word ••nd• and the words •until after sentence of death,• 

• in the last eentence of the paragraph numbered one of said 

motion~ ·the word• 1d.id not know of any waiver of hie preeence 

~- mad~- by hie Counsel•, eo that said sentence as amended will 

read: 

· 1He did. not even kno• that said verdict had been rendered 

and said jury discharged until .after the .reception of the 

verdict and discharge of the jury, and ~id not know of any 

waiver of hie preeence made by his counael until afte~ eentence 

of death had been pronounc~d upon him.• 

. Tye,P8eplee & Jordan, 

H. A~ Alexander, 

Leonard Haae,. 

Herbert J. Haas. 

Attye. for Leo Y. Frank. 

The above_amendment allowed. Thie June 6, 1914. 

·. B. H. Hill, 

Judge ~uperior ·court, Atlanta aircuit. 

Service above amendment acknowledged. Copy recei ~ed. ··-· -

Thia June 6, 1914. 

Hugh v. Doreey, 

.. Solicitor General, Atla~ta Circuit·. 

Filed in office this the 6th day .of June, 1914 • . I 

; : I 

John. H. Jones,- D. Olk. 

.. . . - ----·1--- ---- ----·- -- . ·---~~ 
• II ~. • 

- -~-- -= ---~ :- ;:__ -·--

-
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_GJ:<?a_GI_~I. FULTON _QQTm_'l'.~ •.:.. ~-· ~. _ · 

The State of-Georgia reaponding ~o the motion to eet · 

aeide verdiot in the above etated oaae aaye by_ way of demurrer: 

GENERAL 'DEWRRER·. 

1. Said motion ehould be diemieeed .beoauee a motion to eet 

a11de a verdict or judgment of the Court ·ahould be under - the 

law predicated upon some defect appearing on the faoe of the 

·pleadings or record, and the motion filed is not one predicated 

upon any defect appearing on the faoe of -the pleadings or the 

reQord • 

.a. Said motion ehould be diemiesed becauee it affirma tiVely_ 

appe~re from paragraph 8 of the motion~eet aeide the ver

dict, -that the Def·endant Leo !if. Frank made a motion for a new 

trial, which eaid motion was denied by the Court, and ae a 

matter o~ la.w if _aaid verdict was rendered at a~_ime when thie -

d,efendant was not preunt in Court, su'Oh irregularity should 

· ··--:: . -Uve been in'Oluded among the grounds Of· t'he motion for a new 

trial, and aa a matter o! law ·i• oonoluaively pre1umed to have . 

been incorporated and emb(i({ied in ••id motion for · a new trial, 

-------1-•:.:.:h:::i~o::..::h=-=•:.::•:.::i=-=d'--m=o~t i...on _aa_&f..or.eaa.id-waa-hear~ -denied, ae 1• 

•. 

·ahown by t'hie peti tton. 

·: 3. s&ld mot1on ehould be -dil,ieeed becauae eame-s-howe--&

oourH of oonduot on the ·part Tt ·the Defendant Leolt. Frank 

whioh amounts to _an eatoppel. · 

4. Said motion ·ahould be diemieaad beoauee thie petition 

and ~be reoord of the deoieion of ·the oaa 

again.1t the state of Georgia render~d by t~e Supreme court ·of 

--oeorg1a,-- affirmatively_ •how• a oouree. of oonduot .t11at -&mount• 
. . 

·.·to and. cone-titute.-..n-eatoppe-1-. -=-

5._ -Said moti~n ahoul~-~e/'eniad beoauae t~e eame affirmati.vely 

. d1meloH1 that oounHl-F•aid Leo 11. · rrant agreed· wi ~h the . 

Oourt that ea1d D1fendant-·:i1b0Uld not be p·reeent a_t the rendition 



\_ · ·· 

• • •• 

•titu~•• a waiver. }: 

.. - -6. 8a1d mouon 111lfould be diemiHed beoauee thie petition in 
. ·-

oonjunotion with the decision o? the Supreme Court of . Georgia '. 

in the oaee of Leo v .- Frank against the state of Geo.igia, 

affirmatively e.hoH that Hid Frarik after a ,knowledge of thie 

waiver on the part of his oouneel 1.oquie1oed -in the aame and 
et./ . . 

took step• aff1rma-t_inly 1nd1o~ting· ·a waiver of eucii oe>nduot on 

the_ part of · hie oounael. 

7. 8aid movon ehould be Ciiemiaeed beo.auee it affirmatively 

} appean from the ·same t _hat the jury Hndering the ·verd1ot in· 

question -were polled~ and the_pr.eeenoe _of the defendant is 

neoeeeary for himeelf mainly in order to exercise hie right to. 

poll the jury. 

The preaenoe of ••id Defendant Frank in the Court room 

oould not have aeoured or obtained fo~ ~im any -right . what

eoever beyond the mere natter of· polling the jury, which thi• 

petition. affi~matively di•oloe .. on 1te faoe was done. 

a. Said motion should 'be diemiseed beoauae thil petition and 

the deo1•1?n o~ the Supreme Court of Georgia in the oa•• of 

Frank aga1n1t the State affirmatively dieo'loeee that the 

verdiot 9._f guilty wae r~oeived in open Court and a .poll of- the ___ , __ _ 
---------- -juTy-¢eundTdOD"!>ehalf of thie Defendant~--and-that- eaid poll 

ot eaid jury .wae in conformity "with every requirem~nt . of .11,w. 

_ lh.ere.for.e,_bJ ru.eon of. the above ~d foregoing general - ---- -:

demurrer the S:ti.cte . .ina~ete that this motion to set aside the - ve~-

dtot ehould be diemieeed. 

-. 

.- . - --; . 
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SPECIAL DEVURRER. 

Further, the State demure apeo1ally to the. following part• 

-0f-t~e-pet.1 t1-0fl:-&• -a-foreeaid, and moves . the Court to 1trike th• · 

•am• beoauae they ar•. wholly immaterial and irrelevant to any 
-- " 

right which the _Defendant teo v. Frank might have even if he wae 

denisd any right, and haa not been eatopped or did. not waive the 

eame. 

Said part• demurred to epecially are ae foll.on: 

1. In paragraph 6 of said p_etition the following language, 

viz: •se~auee, Hon. L. a. Roan-=-t1ted that the jury had found 

the defendant guiltyJ that he, the eaid Judge, had thought about 

th~ cauee more· than any other he had ever tried; that he was 
/ ./ot certain _ot ~he Defend•nt• I gu.Ui 1 t hat wnli -a:il ·t e 

he. had put on this oaee, he waS-not thoroughly convinced that . 

Frank wae guilty or innocent, but that he did not have to be 

oonvino•dJ that t!].e jury n1 oonvino•dJ that there wae no r.oom 

~.o doubt that• 
- - -- - -- --

Thie D•fen~nt eaye that under th~ provision• 

Amendment to the conatitut1on of the U~ited Statee, no state 

could depr1ve this Dehndant of hia life or i.1~erty without due 

prooeH of law, no_r_ deny him ··th~ equ~ protection of the law, 

and that he hae not been afforded due prdoeee of law, and that 
- -

~---1--u--tia.-bnlld·~nUli -th•-..:qUal -pl'ot-eotion- of' -the nwe, -in that the. 

· ~ 

at.id Judge, in ao, -ae a:oreeaid1 denying to him a new trial in 

••id oauee, iiid ~ot, ae ehown by eaid statement, give to thi• 

D~fe:ndant_ the judicial d~termination of eaid motion to ·whioh t 

Defendant wae entitl•Cl by lawJ that. eaid Judge being oonetituted 

by l•w ae one of the triore ·d.id not afford._ to thi• Defendant · 

·the pr~eotion · whioh the law guarantee•, the law being that 

ef.e.ndant .11 entitled · to t tt_benefU of ev_ery rea.eo~abl• doubt, · 
- . ' \ 

· the .preewiption -of · i~ooenH be~pg 111 ._the Defendant'• favor, 

· and th• Trial J_udge, th~ugh en~~rta_ini~g J;~e d9~bt _whio~ !le teii_ ---- . - ---- - -·- ~ 

•• ·to thi• Defendant•• guilt, " and·neve~thele•• deny~ng to- him-a:__ 

new trial, by 1aid. aotion .den1ed ·to thi• Detendant the fair and 
- ·-- -- . - - · •-.I • • 

lawful trial . Jal i• entitled' to, ·and there by thi9 defendant ha• 
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'been-d'2li•~: the-du~ proo••• ot law.• 

••• 

The state insist• that in no event o.ould thi• paragraph be 
- . 

pertinent orc material, ·thie ·queation-having be.en adjudioated "in --
. ..,.... 

. the de~ieio~ of the Su~reme Court of the State ot Georgia ·in 
. . 

heac:l note 19 in ~he oa1e of Leo v. F::a.n1t-againat the State ot 

Georgia, adverHly _to the eaid· Fran·k•• oontention aa aforeaa1d, 

said adjudioation being now the law ot the oaee and not. 

•U1.oeptible of being again reviewed and oalled in quHt1on here 

or eleewhere. 

a. Th• tollo~ing. portions of .paragraph 7 should be etrioken 

because t_h• same are wholly immaterial · and unneoeaaary to any 

legal rights that the . aaid Defendant Leo Y. Frank may have. 

~-----•>----in-support of this ground, movant alleged_ that the Court 

Roo~ wh1rein ~hi• · trial wa .. had, had a number of windows on the 

Pryor Street 1ide looking ou~ .on a publio street ot Atlanta, 
I 

and f\11'Di8hing ea1y aooeee to __ any noiaee that might ooour upon 

the e~reet; that there i• an o~en _all11-way running trom Pryor . 

Street on the aide of the Court Houee, and there are windows 

looking out from the Court Room into this alley, and that orowde 

00.lleoted therein, and any noiae1 in this alley oould be heard in 
- . 

the Court ' RoomJ that, theae orowda · w1re boiate~oue, and that on 

the laet day of the . triar;-atter the oa~e had been eubnitted to 

the .Jurr-.- a -large . and :t>Qi•ter.oua_or_owd __ oL several hundre.!l _ 

p~ople were atanding_ in the _1treet in front ot the Court Bouee,. 

and ae the Solio1tor-General oame out ~reeted him with loud 

and boieteroua-applau1e, taking him upon the1r -l houldera and 

oarrying him aoroe1 the atreet into· a building whe~ein hie 

o!!ioe •a• looat•dJ that. thie or0wd-d-id not wholly di1perae 
) 

during the interval between the giving of the oaee · to the jury 

· -·· ·- --- -aniC t!le time when the jury reaohed 1ta -.~diot, but during the ...., . . . . . . ~ · . . 

- -f-''IM.>j .... e . ot 1uoh t1m• ·a large oro"!l 'ae gathering at· the jun.otion . . . - : 
, . . . . 

- · ·- · ~- · of-l'ryo_r _an~--~~~ ~treet•J :t~t H _nral_ t_ime" ·-~~1'_ing the -

.· 

tr1a)., . the orcnrd in the OOurt room.and outside Of. the o"Oui-.t room, 

.whioh wa1 audible both to the. Court and the .jury, would appiaud 

when tli1 State 1oor1d a point;-a large ~r~wd of 1>eop1e .litanding 
. . 

on- th• -Out.aide ob9er1ng., . ahoiit~n1 anc:t ._hurrahing, and t~e orowd 
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' Ct/ .: • 
within _the ·court ·room._ eignifying their feel~nga by app\;uae and 

other d•~onetrat1one1 and on the trial, and in the· preeenoe of 

the jury, the trial JJ,ldg~ ill open oourt ooiiterred .with th• 

Chief of Polio• ot Atlanta, and the Colonel of the Fittb Georgi 

R•_&~ment, eta,t1oned in Atlanta, whioh had t_he _natural effeot -~/ 
int1midatrng the jury, and 10 in!luenoing them ae to make im). 

poauble a fair and impartial ooneideration of Defendant•.• oaHJ 

indeed, auoh .cfemonetrations finally actuated t~e court ·in making 
. -

· the requeat of Defendant's oounael, Ve1ers~ Ro•eer and Arnold, aa 

detailed in paragraph _th:ree of this motion, · to have Betenda~t, 

and the oouneel themaelvea to be absent at the time the verdict 

was received in open court, beoause the Judge apprehended violen<l -· 

to Defendant and hie oouneel; and the apprehension of such ~l~ e 

naturally saturated the mind~ of. the jury 10 as to deprive 

thia Defendant of a f_air and . impartial o~naideration of hie oaH, 

whioh ·the Constitution of the United Stat•• in ·the Fourteenth 

Amendment bereinbefore referred to, entitled 'him to. 

0!1 _S&turday, .lugu1t 23, 1913, previoue to the rendition of 

the verdiot on .luguet 25th; the entire public pre11 of Atlanta 

appeal eel · to the Trial Judge t_o adjourn Court from Saturday to 

Vonday, owing to the great public excitement, and the Court 
- I 

adjourned from Saturday, 12:00 o'clock v., to Monday morning, 

becauu be felt it unwise to c-ontinue th~--oase that day, owing 

--· --- --t.o -·the- gre_a·t publ1-o-~4ement, and on vonday morning ·the 

exoitement had not _.aub•id.ed, and wae as intenae a~ it was on 
/, 

. . x 
Saturday previous. J.nd when it wae announoed that .the- jury had 

·1 . . . 
reaohed a ·verdiot, the Tria~ Judge w~~ to the Court Room and 

found it oroWded with •peotatore, and fearing vi~lenoe · 1n the . 

. Court Room, the Tri&i Judge oleared it ot speotatore, .and the 

====='---'-or---.1lll!¥--RS=-b~oug~1-n-f-or-thrpurpo1e- o:r'dellvering--tlielr verdiot •. 

1fll~n tu- verdict of guilty was announced, a signal was given to 

. the crowd on. the outeide to that ··effect.•. 

-Wherefore the ·stati "fna18t8 .. that eaid epeoif.1-d.emurrer ehoul 

.. be 1u1ta1ned, and 8aid ·quoted · J>aragraphe atrioken from- th• 

. - pet1-t1on of Hid Leo v. Frank, heretn referred t~, if and. in the 



~-----1-...DJlllllll%%1r ber•1n previouely referred to. 

E. A. Stephen•, 

· . Hug~ v. Doney, 

Sol1o1tor General. 

Filed 1n off1oe th1e the 5th day of Jun.e, 1914. 

john H. Joner,-D. Clk. 

0 N DEY U R R E·R,) · 

.. •'" 

·~· 

Upon oon11dering the above and ·foregoing demurr.er and after 
. 

argument the · eame· 11 hereby euetained on each and . ~very ground " 

.and the mation ~o •et ae1d• the· ve-1'd1ot ve.,_aa1d Leo Y. Frank 

1e diemilised, 

Th11 June s, 1914. 

Ben3. H. Hill, .-. 
·Judge Sup~rior Court • 

. -

... .ii• ·. 
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