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CASE OF LED FRANK
13 UP T0 GOVERNOR
FOR FINAL DECISION

Slaton _wa Becomes Judge
- and Jury in Famous Case
* Which Has Been in Courts

Over Two Years.

FRANK STILL HOPEFUL
OF SECURING FREEDOM

Lawyers for Prisoner and
Solicitor Dorsey Will Ap-
pear Before Governor Sla-
ton at 10 O’Clock Today.

The action of the board of pardons
yesterday in refusing, by a vote of twe
to one, to recommend executive clem-
ency in the case of Leo Frank, leaves
but one authority between the con-
demned man and the execution of the
court’s order for the death penalty—
and that authority is the governor of
Georgia.

Regardless of the recommendation
of the board of pardons Governor Sla-
tion's voice is the final authority. for
even if the board of pardons had rec-
ommended clemencey it would have
been within the power of the governor
to have acted according to his own
judgment—just as it is now within his
power to act regardless of the refusal
of the board to recommend mercy.

Up to the Governor.

In other words. Governor Slaton now
becodmes the final authority of the case
and, as judge and jury. he must with-
in the next few days decide the fate
of Leo Frank. By authority of law he
can either reprieve, commute or pardon.
If he refuses to interfere with the ver-
dict of the courts and accepts the ac-
tion of the board of pardons Leo
Frank’s Jast chance will be gone

Counsel for Frank, which Iincludes
Harry Alexander and Willilam M.
Howard, and Solicitor Hugh M. Dorsey
will appear before Governor Slaton this
morning at 19 o'clock prellminary to
the final hearing beford the state
executive.

There is a possibility that the hear-
.ing will proceed at this time. Counsel
for the defense is prepared. and will
request that they be permitted to sub-
mit their argument without further
delay.

Although he was unable to speak
definitely last night, Governor Slaton
stated that it was passible that their
request in this respect would be grant='
ed. Solicitor Dorseyi~lrewever;-is like-
1y to dlssent.

“I "will not be ready to argue to-
morrow,” was his statement last night.
Thether or not he would be prepared
by Friday or Saturday, he would not
say, asserting that he would prefer
not fo be further quoted.

Howard Makes Statemcent.

Attorney W. M. Howard, who led the
fizht before the prison commission,
issued a statement last night in which
he said that the position of Frank's
counsel would continue®as it was be-
fore the commission, “that the record
does not show that the doomed man is
guilty, but, to the contrary, that he fis
inn t.”

“While not criticising any member
of the prison commission,” he said, “the
report of the majority deals solely with
negatlves; it says only that none of the
jurors, the solicitor general nor anyone
connected with the prosecution of the
case has asked for commutation of the
sentence. 1t does not go into what the
law contemplates in application for
executive clemency. The dissenting
opinion by Mr. Patterson is an expres-
gion from a legal mind on an analysis
of the record.

“We will go before the governor to-
morrow morning and present our appli-
cation to him. Our position will be,
as it has ‘been, that the record does not
show that this man is guilty; that the
record shows he is innocent; We hope
to present this to the governor's legally
trained mind.”

Frank Still Hopeful,

Although he was visibly affected by
this blow, L.ec ‘Frank, in his cell at
the Towcer, declared to the first news-
pzper man he admitted during the day
that he was still unshaken and that he
believed, even yet, that his life would
be spared.

*I have the confidence of an innocent
ennscience,” he declared to The Con-
stitution man, “and, somehow, I can't
reconcile myself to believe that the

Continued on Last Page.
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Tease.

LEOC FRANK’S CASE .
GOES TO GOVERNOR

Continued From Page One.

courts will hang a man not only In-
nocent. but g0 obvivusly innocent.

~you wiil alwayvs find me confident,
and 1 faithfully believe that, even
though it walts until the last moment,
vindication will come” .

Frank was visized by but few friends
daring the day, at his own request,
Many called at the jail, but were des
clined admission,

When The Constitution man appear-

.o one seeming

ed he was sitting within the barred
cage. His mother, Mrs, Rea Frank, sat
just outside, knitting. She showed vis-
ible signs of worry and grlef, and loss
of sleep. Frank was cordial in his
greeting, accepted the newspapers with
thanks, and declared that he would
have no statement of any length, ex.
cept to say that he contlnued confident
of timal vindication.
Minorfty Report.

There was one dissenting opinion in
the prison board's report on the hear-
ing. It was that of T\ B. Patterson, The
commissioners opposing commutatlon;
were Chalrman R. 1. Davigon and
Commissioner B, L. Rainey.

The report of the majority follows:

“To His Kxcellency the Governor—
Sir: The prison commission have had
under consideration an applleation for
executive clemency in_behalf of Leo
M. Frank, who, at the July term, 1913,
of the superior court of Fulton county,
was convicted of murdér and sentenced
to hang, and beg leave to report that
they declined to recommend clemency,

“R. E. DAVISON, Chalrman;
“i. L. RAINEY, Commissioner.”

“None of the grand jurors who found
the Ingictment; none of the trial
jurors who heard ull the
der oath, neor the prosceuting uatfor-
neys have asked that the sentence be
commuted. ‘The judze who presided at
the trinl and bhad the right to exercise
the discretion of fixing the penalty at
elther life imprisonment or death, im-
posed the latter sentence and over-
ruled a motion for a new trial.

“several appeals were taken to the
appellate court of the United States
{all of which were denfed and the
judgment of the lower courts affirmed),
thus assuring the
legal and constitutional rights under
the laws of the land. .

“It further appears that there hasj
been no technical propesition of law.
or of procedure that has prevented the
petitioner frem having his guilt or In-
nocence gassed upon by a jury of his
peers and by the highest constituted
apellate authoritles, and no new 8vi-
dence of facts bearing upon his gullt
or Innocence having becn shown, we
seq no rensons for tuking this case
out of the ordinary rules of law and
justice, and feel constrained not to in-
terfere -with tho o;xfo]rcemcmt of the
orderly judgment of the couris. .

(Signed) “R, B, DAVISON.

2. L. RAINEY.”

Regarding the dissenting opinion of
Commissioner Patterson, Attorney
Harry Alexander suid In the only
stawoment issued by the dofense Wed-
nesday that “the doubt of the long
commigsioner served to accentuate the
horrible doubt that exists in the Frank

l

Patterson’s Opinton.
The minority opinion follows:
In re lLeo M. Frank, sentenced to be
Lhanged—Application for exceutive
dcmcnc,\'.—ncmorumu.xm of recoms-

mendilion by PPatterson,
Prison Commissioner. N
“por some time prior to April 26,

cvidence un- I

defendant of his i

1814, Leo M. Frank was superintendent
ol the manufacturing plant of the Na-
tional Pencil  company, situated on
south Forsyth street, in the city of
Atlanta, Ga. and  Mary Phagun, a
yYoung giri scarcely 14 yvears old, was
uan ope Ve in said factory.

“During the weck ending April 26,
1013, having worked only one day, she
had earned $1.20, oOn this date, about
noon, she went to the factory building
for ithe purpose of drawing her pay.
She went into the office of Leo
Frank and the next time she wax seen
her dead body wuas found in the base-
ment of the factory about 3 o'clock on
the next morning by Newt Lee, the
nivht watelhnan,

“Frank was indicted for her murder
ana it negro 0y the name of Jim Con-

M.

ley was indicted as an accessory after

the fact On the trial of ILeo M.
Frank he was convicted without o
recommendation, and was sentenced to
be hanwed, He made a motion for a

ctrial, which was denied by Hon.
= Hoan, the trial judge, and this
juﬂg[menl wag arfirmed by the supreme
«ourt.

Jurles Sudzes of Facta.

“That 4 young girl should go into a
manufacturing plant where she had
Leen employed, in the heart of a great
city, for the purpose of drawing her
pay and there be murdered and pPoSs~
8ibly maltreated in other ways) and
to know anything

.concerning the crime, which was such
can atrocious one, makes a case where

~warrant the governor

the verdict of the jury and th en-
tence of the court should not bce ﬁdil;-
tu.r‘b.(:d except for very grave reasons.
Under our laws, the juries are the
judges of the facts, with only the iim-
itation thut the trial judge In the
exercise of a sound discretion may, if
he is not sutisfied with the finding.
of the jury, grant a mew trial. The
only re\'mw.thnt the supreme court has |
over trials is for the correction of er |
rors of law. They can only in-
terfere with the verdicts of the Juries
on the facts when they can say ng a
matter of law there was not sufficlent
evidence on which to base the ver-

dict. The right of trial by jury a
anteerl under our (‘On.‘i(i[ll{iol’)l.- ‘f: ;0
sacred that I have alwawvs felt that

the verdicts of the juries
}:‘em I:l’:'d not dtisturhed un
something inherent in th

indicate thut a iplstake hgdr‘;)(i-%x{gb};{
been made, or there is some develop-
ment after the trial, or some facts be-
come known that the Jury dig not
have the benefit of to warrant the in-

should he up-
Iess there was

ference that a different verdf

bt ere. ct
have heen reached had these mn,ﬁ"}'.fﬁ‘.f
RESWH al iie ume of the rendition of
{Rleqv::géct.l 'Il'heretore, in apnroagi‘:h?é

8 ¢4 Mo 8 riow s
principles, ° in view of those

Little New Light,

“There has nothing developed
the trial of this case thntn m'?i,'lfﬁ
much more light upon the transaction
than the jury had at the time of the
rendition of their verdict. Therefore
I think that there is nothing of that
kind in this case on which to base a
commutation of this ventence.

“The question then left for constd-
eration ix, is there anything inherent
in this record to indicate that there
was & possibility of a mistake by the
court and jury and would, therefore,
in exercising’

the right to impose the penalty of
lite Imprisonmont instead of the ex-
}trcme penulty of death, a right the
"Jury had in the case, and this being a
“ease based on. circumstantial evi-
idence, the judge had In the absence
of a recommendation by the Jury.

“In examining the evidence in this
case, as 1 have done carefully, hav-
"fng read the printed record several
times, 1 could agree with many emi-
nent lawyers ‘and Jjurlsts of  Georgia,
some of them connected with the
filrms enghged in the prosecution of
the case, that the very nature of the
evidence againgt Leo M. Fsank was
such as upon the conslideration of
it the mind i8 left.- in a state or. un-
certainty as to whether or not there
is room to doubt the story told by,
Conley, inconsistent and contradicto-:
ry as it was in the telling of it in
different portions and contradicted by |
his own affidavits made previous to,
the trial and Ly other testimony on;
the trial. , {
iqual Opportunity for Motive, 1
“If we take the evidence of the cage:
outside of that of Conley and l.eo M.|
Frank, we find that both Mrank and;
Conley had egual opportunity :uull
motive for committing the crime,.
with the possible added motive of
robbery on the part of Conloy: '.'.‘.3‘.!'
Conley “wrote the note found hy the
body: that Comley made several con-
| flicting affidavits as to his connec-
iton with the ¢rime, and that Conley
fin making these statements sas try-
ing to protect himself, as Is inferred
from the following taken from his
| testimony  (page 67 of printed testi-
jmony) that 'as to why I didn't put
myselt there on Saturday, the blame
would bhe put on me.'

“This shows that Conley was think.
[ing about protecting himself and not
' Frank. These circumstances and evi-
dence fix the crime on Conley unless
he is able to expluin them. This he
attempts to do In such a way as to
make Frank gullty as principal _and
himself guilty as an accombplice. Thus
we have Frank, who protests his own

innocence of participation or knowl-
edge of the c¢rime, convicted on the
testimony of an accomplice, when the
known circumstances of the crime
tend most strongly to  fix the gulilt
upon the accomplice.
Conley Proteety Self,

“The accomplice hax the highest

motive for placing primary respon-

sibility on Frank—that of self-protec-
tion—which Is shown to have been in,
his mind when testifying, |

“Hlowever, there are other reasons
inherent in  the record that would
justify and authorize the exercise by
the governor the right of commuta-
tlon In this case. The trial judge who
passed wupon the motion for a new
trial, who heard the testimony of Con-
ley and the other wilnesses, who saw
Conley on the stand, obszerved his de-
meanor when testifying, and who had
a trained and experienced mind Jn obs
serving and weighing these matters
says In n letter which he nuthorized
10 be used in this hearing, concerning
Conley's testlmony, as follows: ‘Aftep
months  of continued deliberation, I
am still uncertain of IFrank's guilt,
This state of uncertainty  is  largely
due to the character of the nexro
Conley’s desiimony, by wilenh the vers
dict was evidently reached.”

“It can not he  suid that this wns
wrung out of Judge Hoan while sick,
for he orally expressed practically the
same uncertainty when passing upon
the motion for v new trial.

“Also, there is the dissenting opinlon
of two judges of our supreme court,'
Chief Justice Fish and Justice Heck,'
in which they use the following Ian.:
wunge in discussing the effect of cer-
tain testimony of this negro Conley
and other witnesses upon the minds|
of the jury, which, they consider, wus
inndorissible: *The admission  of the
evidence In relation to them (certain
prior acts of lasciviousness) was cer-
tnainly caleulated to prejudice the de-

rendant sn the mtiuds of the jurors,
and .thoreby 4 deprive  him of u fair
trinl

rosition of Trial Judge.

“In the language of the suprems
court thiz case depends largely upon
circumstantial  evidence, if not alto-
ether. In my investigation, I can not
ind where the executive hag allowed
a man hanged when the trial judge
was not satisfied asg to his gullt, Some
have been allowed to be hanged when
the trial judge recommended commu-
tation, but this was in cases where it
was simply a question of what pun-
ishment should be meted out where
the perpetrator of the crime was
known.

“The sentence of Dewberry in At-
lanta wns not disturbed where the
judge was not {n doubt, bhut the solivi-
tor general expressed a doubt as to

the identity of the accused. But, as
above stated, I don't find in any case
founded on- circumstantial evidence,

such as the fnstant case, where o man
|has heen allowed to be hanged where
(the trial judge was not satisfied as to
. his guilt ‘and so communicated to the
‘governor.

“In the John Wright case, from Fan-
nin county, f mast atrocious murder,
the senteuce was commuted on the
recommendation of the trial judge and
the solicitor general on the ground
that the main witnes: for the state at
a prolimln:xr{' fnvestigntion had falled
to tdentify Wright as the murderer,
and that fact left a doubt In the minds
'of the judge and solicitor as to the
fdentity” of the accused,

“In the instant case we¢ not only hiave
the trial judge ex‘nresslng a4 doubt nas
to the puilt of the accused, but he
states that this doubt arises from the:
character of the testimony of the
state’s main witness, who wns charged
with being an accomplice and who had|
cqual o;‘)portunity and motive for the‘
crime.  In addition to thils state of un-!
rcertainty in the mind of the trianl judye,
'we have the fact that two justices of
our Mupreme court say that in their
opinjon this applicant has bheen denicd
a fair trial.

“In view of these facts in the record,
hestilos others that might  he men-
tioned, I am persumded that the gov-
ernor s autherized to, and should,
commute the sentence of Leo M,
Frank to life imprisonment, especially
as this does not disturb the verdict
in the case found by the jury, but only
sulistitute one penalty that i3 pre-
seribed by law for murder, that of lifo
imprisonment, for the extreme penalty
of death, either of which satisfies the
law and the verdict of the jury, this
being a case founded upon circum-
stantial evidence. . ,

“Resnectfully submitied. i
' 5. PATTERSON.”
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