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LED FRANK'S FATE
INHANDS OF COURT

Hearing Before the United
States Supreme Tribunal
on Writ of Habeas Corpus
Completed Friday.

Washington, February . ¥38—~Arpu-
ments on the northern CGeourgla federal
conrt’'s devision retasing a writ of
habeas corpus to Leo M. Frank, under
deitth sentence for the murder of Mary
I'haegan, the Mlanta factory girl, were
concluded before tne United States sn-
preme court today. A devisiou prob-
ably will not be given for at least sev-
eral weoka.

Should the supreme court affirin the
decision of the Georgia federal court
nothing would stand in the way of car-
rying out the Jdeath sentenee, except
through appeal to the prison board

and the governor. 17 the rullng
is reversed, cotinye! for Frank

and the stute told the court the case
must go back to the district court for
the taking of evtdence on which the
allegatious for the petition for the \)'rll
were based.

Would 'I'ry Frank Agnin.

The court was informed by Frank's
attornevs that should the writ be
granted IFrank could be tried again
under the pending Indictment, ‘'he
state’s counsel questloned this nasser-
tion.

Louis Marvshail, of New Yourk, on be-
half of Frank, contended that the trial
court lost furisdictlon over the pris-
oner because of mob tiolence during
the trial and because of Frank's ab-
sence through “coercion” by the trial
Judge when the verdiet was announced.
Both sides agreed that the truth of
the allegations of mob violence and
of abrence under coercion were not he-
fore the court, but remained for hear-
ing by the lower court if the court
held, as a matter of lw, aygsuming the
allagations were true, that Frank wase
entitled to the writ, Notwithatanding
thig, both sides at times argued the
truth of the allegations, until at last
Chief Justice White suggested to So-
lfeitor Dorsey that he was wasting his
time. -

Attorney General Grice, for the state,
urged that Frank's petition showed
that the question of mob violence had
Lieen passed upon by the trial court
and by the Georgia rupreme court and
that both had found there had been
no such disorder as interfered with
Trank’s rights,

“It is true that in the state coourts
Frank dld not seek 1o draw the in-
ferences from the facts that he did in
presenting his petition for habeas cor-
pus,”  deelared  Solicltor General Dor-
sev, In hix argumaent on tie saine point,
3oth urged that the state courts hav-
ing passced upon the point, a review by
the federal court coutd not be had on
a writ of habeas corpus, but was open
only to review by a writ of erroy,

As to Frank’s absence, Attorney (ien-
eral Grice contended there was no coer-
cion used by Judge Roan in keeping
Frank and his attorners from the
courtroom.

“Only a Kind-hearted judge in the
most sympathetic way made a sugges-
tion to counsel In private,” said he.

Touching upon the same point Solic-
itor Genoral Ilorsey declared it was
not untli elght months after the trial,
and not until new counsel had taken
hold of the ecage, that the point of
the prisoner's being absent was raised
as a ground for setting astde the ver.
dlict. !

“At no time had it been complained
that the alleged disorders had influ-,
enced the judge, but only that fhey;
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had infiunenced the fury,” said Mr. Dar-
sar.
“And with the abject in view of hav-
ing an end to litigutlon at sowme time,
the autherities agree that the  writ
of habeas corpus will nat be issued un-
less the record itaelf shows there was
o Joss of Jurisiliction; an sccurfed ean-
‘no! withhold making a point of alleged
infrinzed federni vight until after the
s{ate courts have passed upon lhig case
and then make it in a tederal court
when he asks for o writ of habeas cor-
us’’

r AMr. Darzey concluded by citing cases
to support his view that Frank could
'walve #is right to be present when
the jury returned its verdict. He satd
iwith the exception of a suggestion hy
“the late Justive Harlan there wius no
case holdinz the absence deprived a
~ourt of jurisdiction. all treating it us
g mere irregularity, reviewable only
thy a writ of error. IHe claimed the
statement by Justice Harlan was ap-
'plcable onlv to cazes arising in ter-
ritorial ur federal cases,
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